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I.
CHANGES TO THE GENERAL LAWS


AN ACT PROHIBITING INTERNET HUNTING (St. 2007, Chapter 83, effective October 31, 2007),  amends G.L. c. 131, which governs inland fisheries and game, and other natural resources, to add a new section that imposes criminal penalties for the practice of “internet hunting.”  The new law provides that: 
Any person or business entity who: 

1. engages in online shooting or spearing of any bird, mammal, reptile or fish;

2. owns or operates a shooting range used for online shooting or spearing within Massachusetts;

3. creates, maintains or utilizes an internet web site, or a business within Massachusetts for the operation of online shooting or spearing;

4. possesses or confines an animal for use in online shooting or spearing; or

5. imports into or exports out of Massachusetts an animal, or the remains thereof, injured or killed by online shooting or spearing, 

shall be punished by up to 2 ½ years in a house of correction, by a fine of up to $2,500, or both such fine and imprisonment.  


This act defines “online shooting or spearing” as “the use of a computer or any other device, equipment, software or technology, to remotely control the aiming and discharge of any weapon including, but not limited to, any firearm, bow and arrow, spear, slingshot, harpoon or any other projectile device or any other weapon capable of killing or capable of inflicting injury capable of killing any bird, mammal, reptile or fish.”



This act mandates that the Department of Fisheries, Wildlife and Environmental Law Enforcement revoke any sporting, hunting, fishing or trapping license issued pursuant to G.L. c. 131, §12 to any person who violates this section, and not issue such a license for a period of three to five years after violating this statute. 


Finally, the Department of Fisheries, Wildlife and Environmental Law Enforcement may seize any animal, or the remains thereof, possessed in violation of this section.


AN ACT IMPROVING JUROR SERVICE (St. 2007, Chapter 78, effective by emergency preamble August 2, 2007), amended G.L. c. 234, §4 (Disqualification from Juror Service) and §16 (Master Juror List) to make several technical changes and to expand the number of citizens eligible to be part of a jury pool.  Previously, under §4 a citizen could be disqualified for jury service if they met one of the following disqualifications as of the date of receipt of the jury summons: 

1. person is under 18 years of age;

2. is over the age of 70 and unable to perform jury service;

3. can not speak and understand the English language;

4. is incapable of service due to physical and mental disability;

5. is solely responsible for the daily care of a permanently disabled person;

6. is outside the judicial district and does not intend to return during the following year;

7. has been convicted of a felony within the past 7 years, is in the custody of a correctional institution or is the defendant in a pending felony case;

8. has served as a juror within the previous 3 calendar years.


The new statute removes the phrase “as of the date of receipt of the jury summons” so the prospective juror must satisfy the disqualification on the date of their jury service.  In addition, the new language removes the word “calendar” from the disqualification in subsection 8, so the new disqualification reads (in relevant part), “8.  Such person has served as a grand or trial juror in any state or federal court within the previous three years or the person is currently scheduled to perform such service.” 
   
The changes to c. 234A, § 16, relieve the Jury Commissioner from storing the Master Juror List on “a magnetic tape or disk.”   

                                                                       

AN ACT RELATIVE TO THE SAFE PLACEMENT OF NEWBORN INFANTS (St. 2007, Chapter 86, effective November 4, 2007), makes the so-called “Safe Haven Law” (An Act Relative to the Safe Placement of Newborn Infants, St. 2004, Chapter 227, codified as G.L. c. 119,  §39 ½, approved July 30, 2004 and set to expire by sunset clause on June 30, 2008) permanent.  This statute allows a parent to leave a newborn infant at a hospital, police department or manned fire station for placement by the Department of Social Services (DSS) into foster care. 


The new act also requires that the DSS report every two years on the overall effectiveness of the program of voluntary placement of newborn infants.   DSS shall produce this report in conjunction with: the Juvenile Court, the Probate and Family Court, the Center for Adoption Research at the University of Massachusetts, Massachusetts Families for Kids, Massachusetts Children's Trust Fund, Massachusetts Society for the Prevention of Cruelty to Children, Alliance on Teen Pregnancy and the Department of Early Care and Education. 
The text of these new statutes may be found at: http://www.mass.gov/legis/laws/seslaw07/index.htm
II.
CHANGES TO THE RULES OF PROCEDURE


There have been no relevant changes to the Rules of Criminal or Appellate Procedure since the last issue of the Criminal Law Update.

III.
SUPREME JUDICIAL COURT OPINIONS

Commonwealth v. McDermott, 448 Mass. 750 (2007)

A judge properly denied the defendant’s motion to suppress evidence seized from his apartment, although where the initial warrantless entry by police officers into the defendant’s apartment was justified under the exigency exception to the warrant requirement, the judge incorrectly excised that portion of the warrant application describing the officers’ observations during the initial entry; nevertheless, the judge correctly determined that the affidavit accompanying the application for the original warrant set forth facts establishing a nexus between the crime and the defendant’s apartment sufficient to provide probable cause, and was not lacking in particularity with respect to the category of documents sought, and authorized the seizure of computers and disks within which documents listed in the warrant may have been stored; likewise, a second warrant authorizing a search of the seized computers and disks was not overbroad, and the search of the computers and disks was not performed in an unreasonable manner.

A judge did not abuse his discretion in denying a defendant’s motion for a mistrial based on a witness’s single, isolated reference to the attack on September 11, 2001, when explaining the term “paranoia,” where the jury could not have been unduly influenced by the remark, in light of the length of trial, given the amount of evidence introduced against the defendant, and the lack of a direct connection between the defendant and the attack on September 11.
At a murder trial, the judge did not violate the defendant’s constitutional rights or otherwise err in declining to instruct the jury that they must reach a unanimous verdict with respect to any factor relied upon to support a conviction of murder in the first degree under the theory of extreme atrocity or cruelty.

The judge did not err in failing to instruct the jury regarding involuntary intoxication, where the evidence did not warrant such an instruction.
Commonwealth v. Dillon D., a juvenile, 448 Mass. 793 (2007)
A police officer was justified in questioning the juvenile regarding the location of a gun without first administering the Miranda warnings in the presence of an interested adult, where the juvenile’s possession of over fifty bullets while at school was enough to support the inference that a gun was in close proximity and to invoke the public safety exception to the Miranda warnings.
Commonwealth v. Ogden O., a juvenile, 448 Mass. 798 (2007)

The evidence at a proceeding to adjudicate the juvenile delinquent was sufficient to overcome a required finding motion and establish that the juvenile committed mayhem, where the jury could infer his specific intent to maim or disfigure from the juvenile’s deliberate actions in wetting the victim with “dry gas” and then throwing a lighted piece of paper on the victim, causing the victim’s trousers to catch on fire, and where the jury could reasonably believe that the extraordinarily dangerous nature of fire would not be lost on a ten year old boy.

The juvenile failed to establish that his counsel was ineffective in advancing the argument that the evidence was insufficient to prove that the juvenile intended to harm the victim.

Where the juvenile was adjudicated delinquent on a complaint charging him with mayhem (second theory), a complaint charging assault and battery by means of a dangerous weapon based on the same act was a lesser included offense, and therefore, this court vacated the adjudication of delinquency on the assault and battery charge and ordered that that complaint be dismissed.

Commonwealth v. Colturi, 448 Mass. 809 (2007)

This court concluded that 2003 amendments to the statute prohibiting operation of a motor vehicle while under the influence of intoxicating liquor, G.L. c. 90, § 24 (1) (a) (1), which added a “per se” violation to the statute for persons with a blood alcohol level of .08 or greater, did not change the law with respect to the admissibility in the absence of expert testimony on the subject of retrograde extrapolation (i.e., testimony establishing the defendant’s blood alcohol level at the time of operation), so long as the test is conducted within a reasonable period of time (i.e., within three hours) after the defendant’s last operation of the vehicle; however, where the Commonwealth proceeds under the statute only on an impaired ability theory and intends to offer evidence of a breathalyzer result of .08 or above, it must offer, as a foundational requirement of the admissibility of such results, expert testimony on the significance of the test level to the degree of intoxication or impairment of the defendant.

Commonwealth v. Robinson, 449 Mass. 1 (2007)

At a murder trial, the judge properly excluded the testimony of a defense witness who was offered as an expert regarding the psychology of interrogations and confessions, where the evidence fell far short of the standards governing the admissibility of scientific testimony.

The judge at a murder trial did not err in responding to a jury question regarding coerced confessions, where she gave the humane practice instruction and added a dictionary definition of coercion that was sufficient and not overly narrow.

At the trial of an indictment for murder in the first degree, the judge acted within her discretion in dismissing a deliberating juror who refused to return to court, where the judge conducted an adequate inquiry whether a strong likelihood of unreasonable delay existed, the jury had actually created an unreasonable delay, and there was no showing of prejudice to the defendant sufficient to set aside the verdict.

Commonwealth v. Smith, 449 Mass. 12 (2007)

A  defendant did not demonstrate a substantial likelihood of a miscarriage of justice in the judge’s instructions to the jury at a murder trial on their use of evidence of intoxication when considering the issues of deliberate premeditation, extreme atrocity or cruelty, and malice, and the judge’s failure to mention that the jury could consider the defendant’s consumption of drugs in conjunction with alcohol did not create a substantial likelihood of a miscarriage of justice, where it was highly unlikely that the jury did anything but consider the defendant’s state of sobriety based on the combined effects of drugs and alcohol.

A judge did not err in denying, without a hearing, a defendant’s motion for a new trial, where counsel’s decision, after investigation, to forgo a “diminished capacity” defense based on mental disease or defect and the defendant’s medical  history was not manifestly unreasonable; where the defendant failed to demonstrate any ineffective assistance with regard to counsel’s investigation of alleged neurological issues, or the theory of the case as advanced at trial.

The trial judge’s failure to give a cautionary instruction as to witness credibility did not give rise to a substantial likelihood of a miscarriage of justice, given the overwhelming evidence against the defendant.
Commonwealth v. Carlino, 449 Mass. 71 (2007)

At a murder trial, the judge did not err in declining to issue a “castle law” instruction, where the killing did not occur inside the defendant’s dwelling.

At the retrial of an indictment charging the defendant with murder in the first degree, principles of double jeopardy did not prohibit resubmission to the jury of the murder charge on a felony-murder theory, where the failure of the jury in the first trial to check the box for felony-murder on the verdict slip did not operate as an acquittal on that theory.

This court declined to exercise its power under G.L. c. 278, § 33E, to reduce a verdict of murder in the first degree or to order a new trial.

Commonwealth v. Novo, 449 Mass. 84 (2007)

At a murder trial, the judge did not abuse his discretion in admitting in evidence a witness’s prior consistent statement, for the limited purpose of rebutting the defendant’s claim that the witness had fabricated her trial testimony in order to gain favorable treatment from the prosecution on charges against her, where the challenged statement was prepared before the witness was charged with any crime; further, no substantial likelihood of a miscarriage of justice arose from the judge’s failure to give an instruction, sua sponte, on the proper use of the statement.

There was no merit to a defendant’s claim that certain trial evidence from a police officer constituted improper opinion as to the ultimate issue in the case, and there was nothing in the trial transcript to support the defendant’s assertion that a photograph (previously ruled inadmissible by the judge) was shown to the jury.

A defendant raising a claim of ineffective assistance of counsel failed to demonstrate that prospective witnesses’ testimony would have contributed materially to his defense or that trial counsel’s failure to call the witnesses was manifestly unreasonable when made.
This court found no reason in the record of a murder trial to reduce the defendant’s degree of guilt to manslaughter pursuant to G.L. c. 278, § 33E, where it was unimaginable that the merciless beating endured by the victim was not delivered with the requisite malice.
Suliveres v. Commonwealth, 449 Mass. 112 (2007)

In a rape case where the defendant had sexual intercourse with the complainant by impersonating her longtime boy friend, his brother, the trial judge improperly denied the defendant’s motion for a required finding of not guilty, given that sexual intercourse where consent is achieved by fraud lacks the requisite element of force and therefore does not constitute the crime of rape as defined in G.L. c. 265, § 22.

Commonwealth v. Hines, 449 Mass. 183 (2007)

This court concluded that the defendant’s convictions of unlawful possession of a firearm while in the commission of a felony (the felony being unlawful possession of cocaine with the intent to distribute) was permitted under G.L. c. 265, § 18B, where there was a nexus between the felony and the firearm in terms of proximity and a logical relation to the nature of the felony itself in that the defendant had a readily accessible loaded handgun in his bedroom to protect his forty-nine individually packaged pieces of “crack” cocaine just feet away from the handgun in the same room and near his drug proceeds.

A judge’s sentence of five years’ probation on the defendant’s first conviction under G.L. c. 265, § 18B (unlawful possession of a firearm while in the commission of a felony), was improper, where the statute prohibited a disposition of probation.

Commonwealth v. Colon, 449 Mass. 207 (2007)

A judge properly denied the defendant’s motion to suppress statements and physical evidence obtained as a result of the warrantless entry by police officers into the defendant’s girlfriend’s apartment, where the defendant had no reasonable expectation of privacy in that apartment; further, there was adequate probable cause to support a search warrant issued for a later search of the apartment.

A defendant failed to demonstrate that his counsel was ineffective in presenting an argument that the defendant was acting in defense of others, in failing to request a manslaughter instruction on the basis of provocation, or in failing to request a hearing regarding whether the affidavit supporting a search warrant contained information that was knowingly, intentionally, and deliberately deceiving.

No substantial likelihood of a miscarriage of justice arose from the prosecutor’s closing argument at a trial, where the prosecutor’s statements were fair inferences drawn from the evidence, and where the judge instructed the jury that statements made during closing arguments were not evidence.

There was no merit to the argument that, at the trial of indictments charging unlawful possession of a firearm and unlawful possession of a firearm or ammunition without an identification card, the judge was required to instruct the jury that the Commonwealth was required to prove that the defendant did not possess the requisite license and firearm identification card.

This court declined to exercise its authority under G.L. c. 278, § 33E, to reduce a verdict of murder in the first degree to manslaughter or to grant a new trial.

Commonwealth v. Vega, 449 Mass. 227 (2007)

This court concluded that extraordinary relief pursuant to G.L. c. 211, § 3, was available where the issue was a matter of general significance to the administration of justice, and where the error claimed was not remediable by any other means.

This court concluded that G.L. c. 112, § 172, which makes confidential a communication to an “allied mental health . . . professional,” also creates an evidentiary privilege for such a communication.

IV.
APPEALS COURT OPINIONS
Commonwealth v. Butler, 68 Mass. App. Ct. 658 (2007)

A judge properly denied a defendant’s motion to dismiss charges based on a violation of Mass.R.Crim.P. 36, where, correctly viewed, the delay chargeable to the Commonwealth from the applicable return date to the commencement of trial amounted to less than one year, even including a thirty-day period between the defendant’s arraignment on a previous District Court complaint and its dismissal; moreover, even if the ten and one-half years’ delay from the issuance of the original complaint until the commencement of trial were attributable to actions of the prosecutor, the defendant was not prejudiced by the delay, where his inability to present a motion to dismiss on speedy trial grounds due to the failure to arraign him in District Court in a timely fashion did not evince substantial prejudice, where there was no merit to his claim of an inability to negotiate a plea agreement for the present indictments in conjunction with the previous conviction, where the effect of the victim’s maturation during the delay on her credibility was an issue for the jury, and where no prejudice attributable to the delay arose from the judge’s correct instructions to the jury.
Commonwealth v. Burts, 68 Mass. App. Ct. 684 (2007)

A defendant failed to demonstrate that the prosecutor made a prejudicial misstatement of evidence during closing argument at trial; further, while portions of the prosecutor’s closing argument (in which he asked the jury to decide the case on the basis of emotion and extraneous factors, and in which he improperly aligned himself with the jurors) were improper, those errors, standing alone, did not create a substantial risk of a miscarriage of justice.

Commonwealth v. Manzelli, 68 Mass. App. Ct. 691 (2007)

The evidence properly before the jury in a case was sufficient to convict the defendant of unlawful electronic interception of an oral communication, G.L. c. 272, § 99, without the Commonwealth introducing an actual recording, the circumstantial character of the evidence notwithstanding; a required finding motion was properly denied.
At a trial, the evidence properly before the jury was sufficient to convict the defendant of being a disorderly person pursuant to G.L. c. 272, § 53, where nothing prevented the defendant from being tried on that charge for conduct undertaken after the decision to arrest the defendant for other criminal conduct was made; a required finding motion was properly denied.
At the trial of a complaint charging disorderly conduct, there was no risk that the judge’s instructions might have misled the jury regarding the “no legitimate purpose” element of that crime, and certainly none that rose to the level of a substantial risk of a miscarriage of justice; likewise, the language of the judge used did not improperly shift the burden of proof on that element of the defendant.

Commonwealth v. Fortini, 68 Mass. App. Ct. 701 (2007)

At a murder trial, the judge’s failure to properly instruct the jury on reasonable provocation, where the defendant – whom the jury could have concluded felt and responded to an “immediate and intense threat” – was entitled to such instruction, gave rise to a substantial risk of a miscarriage of justice warranting a new trial, and where the defendant’s primary defense was self-defense, his trial counsel’s failure to secure a proper charge on reasonable provocation was manifestly unreasonable.
Commonwealth v. Cextary, 68 Mass. App. Ct. 752 (2007)

The evidence at a trial was sufficient to convict the defendants of breaking and entering a motor vehicle with intent to commit a felony, where the act of one defendant of climbing onto the top of a car and slipping through an open sunroof constituted the requisite breaking; a required finding motion was properly denied.
Commonwealth v. Congdon, 68 Mass. App. Ct. 782 (2007)

At the trial of a complaint charging operation of a motor vehicle under the influence of intoxicating liquor, the judge did not err in denying the defendant’s motion for a required finding of not guilty, where the circumstantial evidence permitted an inference beyond a reasonable doubt that the defendant, who was manifestly not in any condition to drive safely or competently, was the operator of the motor vehicle, and her trial counsel’s decision to pose a question to an investigating officer that elicited an incriminating reply at trial, although unwise in hindsight, was not behavior measurably below that which might be expected from an ordinary, fallible lawyer.

Commonwealth v. Sherman, 68 Mass. App. Ct. 797 (2007)

A judge erred in allowing the defendant’s motion for a new trial, where the prosecutor’s factual recitation at a plea colloquy and the defendant’s acknowledgment that he committed the acts recounted therein were sufficient to constitute an admission to the unexplained elements and established that the defendant’s plea to rape was intelligently made, and a more detailed recitation of what constituted rape in legal terms, or of the particulars of the defendant’s acts, was not required.
Commonwealth v. Morrill, 68 Mass. App. Ct. 812 (2007)

At the trial of indictments charging the defendant with twice committing an unnatural and lascivious act with another person, in violation of G.L. c. 272, § 35, the evidence was sufficient to show that the sexual acts were committed in a public place, in that at the time of the acts, the defendant recklessly disregarded a substantial risk of disclosure to others, where one incident occurred in a courthouse holding cell, a high traffic area adjacent to two courtrooms and monitored by a video camera, and where the other incident occurred in a hallway in the courthouse basement, an open passageway in a public building through which it was reasonably foreseeable that employees could walk; a required finding motion was properly denied.
At the trial of indictments charging the defendant with twice committing an unnatural and lascivious act with another person, in violation of G.L. c. 272, § 35, the judge’s instruction to the jury defining privacy did not require the jury to conclude that the defendant had eliminated all possibility of being observed, but properly put the burden on the Commonwealth to demonstrate that he had failed to take reasonable measures to eliminate that possibility; further, the judge’s use of the “moral certainty” language in the reasonable doubt instruction was correct and did not prejudice the defendant.
Commonwealth v. Buelterman, 68 Mass. App. Ct. 829 (2007)

At the trial of a complaint charging the defendant with two counts of indecent assault and battery on a child under fourteen years of age, subsequent offense, the judge correctly declined, in her instructions to the jury, to treat as fresh complaint the victim’s testimony that she confided in a friend about what had happened, where there was no fresh complaint witness; further, the victim’s testimony, as well as evidence that she had related what had occurred to relatives and to a social worker, was not inadmissible hearsay and required no limiting instruction, where the victim provided no details of her conversations with any of those persons.

The judge did not err in amending the first count of the complaint to reduce confusion regarding the dates of the two separate incidents alleged.

Commonwealth v. Miller, 68 Mass. App. Ct. 835 (2007)

The judge at a trial erred in failing to conduct an evidentiary hearing in the absence of the jury concerning the admissibility of the defendant’s confession to private investigators, where the defendant had presented evidence framing a substantial question regarding the voluntariness of that confession.

Commonwealth v. Boyajian, 68 Mass. App. Ct. 866 (2007)

At the trial of charges of operating a motor vehicle while under the influence of alcohol in violation of G.L. c. 90, § 24, the prosecutor’s opening statement and closing argument did not independently or cumulatively create a substantial risk of a miscarriage of justice by remarking on public safety, nor was there any impropriety in the prosecutor’s pointing out that there was no evidence introduced at trial of extraneous factors allegedly impairing the defendant’s driving and condition.

Commonwealth v. Ramirez, 69 Mass. App. Ct. 9 (2007)

The evidence at a trial was insufficient to support the defendant’s conviction on a complaint that he failed to register as a sex offender, in violation of G.L. c. 6, § 178H, where the Commonwealth failed to demonstrate beyond a reasonable doubt that the defendant had personal knowledge, as of the date alleged in the complaint, of the requirement that he register but failed to do so; a required finding motion should have been allowed.
The evidence at a trial was insufficient to support the defendant’s conviction of accosting or annoying a person of the opposite sex, G.L. c. 272, § 53, where the defendant’s words and actions, without more, did not create a physically offensive or threatening condition as required by the statute; a required finding motion should have been allowed.
Commonwealth v. Hector H., a juvenile, 69 Mass. App. Ct. 43 (2007)

A juvenile’s appeal from a probation revocation order by a Juvenile Court judge was rendered moot by the judge’s subsequent adjudication of delinquency following the juvenile’s admissions to facts sufficient to warrant finding of guilty beyond a reasonable doubt on offenses based on the same misconduct underlying the revocation order, and by the evidentiary force of the admissions, which conclusively validated the earlier finding of probation violations by the judge.

Commonwealth v. Cabral, 69 Mass. App. Ct. 68 (2007)

A judge properly denied a motion to suppress the results of a court-ordered test for deoxyribonucleic acid from the saliva of the defendant, where the defendant had no expectation of privacy in his spittle, which he left on a public sidewalk after expectorating there.

At the trial of rape charges, there was no error in the prosecutor’s closing argument, which used the description “overwhelming” in reference to the evidence, especially when taken in the context of the entire closing argument, as well as the trial judge’s instructions, and while the prosecutor’s isolated interjections in the argument of her own assessment of the defendant’s guilt were better left unsaid, they were not error.

Commonwealth v. Luthy, 69 Mass. App. Ct. 102 (2007)

A trial court judge erred in allowing a pretrial motion to suppress evidence seized by police during a search of the residence of criminal defendants, where the affidavit in support of the search warrant set forth probable cause to believe that drugs or related evidence from a drug delivery service were likely to be found there.

Commonwealth v. King, 69 Mass. App. Ct. 113 (2007)

At the trial of an indictment charging armed robbery, the judge did not err in denying the defendant’s motion for a required finding of not guilty, where the evidence (consisting of the defendant’s own statement that he was armed and his opportunity to dispose of the weapon prior to his arrest) warranted the jury’s finding that the defendant actually possessed a gun at the time of the robbery.
At the trial of an indictment charging witness intimidation, in violation of G.L. c. 268, § 13B, where the Commonwealth proceeded under that portion of the statute that prohibits willful interference “with any person furnishing information to a criminal investigator relating to a violation of a criminal statue of the commonwealth,” the evidence clearly demonstrated that the defendant’s purpose in making the statement in question to the witness was to prevent the witness from reporting a crime to the police; moreover, it was not necessary for the Commonwealth to demonstrate that at the time of the defendant’s statement, the witness was currently engaged in furnishing, or in attempting to furnish, information to a criminal investigator, and the judge was not required to so instruct.

Commonwealth v. Corcoran, 69 Mass. App. Ct. 123 (2007)

At the trial of indictments charging the defendant with receiving stolen property, but not larceny, the judge erred in granting the defendant’s motion for a new trial, where the fact that the evidence would have supported a conviction of larceny did not prevent a conviction of receipt of stolen goods arising from the same events.

Commonwealth v. Walker, 69 Mass. App. Ct. 137 (2007)

At a trial, the judge did not err in admitting in evidence a statement that the defendant made to his mother after being arrested on a warrant, where equivocal statements by a defendant are generally admissible in evidence, and there was no indication that the defendant was aware of the specific allegation to which the warrant referred when he made the statement; moreover, even if the statement should not have been admitted, the evidence had a limited effect on the jury, given the other, overwhelming evidence of guilt.

The judge at a trial did not err in failing to inquire of the prosecutor to determine whether the prosecutor had a bona fide reason for certain peremptory challenges, where the record supported an implicit finding on the judge’s part of no pattern of improper challenges.

At the trial of indictments charging rape, the judge did not err in permitting into evidence testimony of  a police crime laboratory criminalist who had not performed tests on a rape kit to testify regarding the presence of semen found on swabs in the rape kit, where the criminalist was competent to testify about the results of the laboratory tests, which were objective laboratory facts that did not raise hearsay issues, and where any error in the admission of her testimony was not prejudicial, as the evidence was cumulative.

The defendant was not entitled to a missing witness instruction regarding the crime laboratory employee who had performed the tests, where that witness was as available to the defendant as to the Commonwealth.

The prosecutor at a trial committed no impropriety in closing argument, but rather properly marshaled the evidence, addressed issues of credibility, and fairly urged verdicts of guilt.

Commonwealth v. Kolodziej, 69 Mass. App. Ct. 199 (2007)

A judge properly denied the defendant’s motion to suppress evidence seized from his automobile during a stop, where even if the initial seizure was not justified, the defendant’s erratic operation of his vehicle after the initial seizure, including a struggle with a passenger and repeated switching of seats while the car was still in motion, amounted to an independent unlawful act that broke the chain of causation and dissipated the taint of any prior illegality.

Commonwealth v. Campbell, 69 Mass. App. Ct. 212 (2007)

At the trial of complaints charging the defendant with carrying a firearm without a license and possession of a firearm without a firearm identification card, evidence from an investigatory stop of the defendant’s motor vehicle was admissible, where police officers had reasonable suspicion to stop the defendant’s vehicle based on telephone calls from one or more anonymous informants that provided a level of detail sufficient to indicate that the caller or callers had observed events as they unfolded and supplied articulable and specific information linking the defendant in that particular vehicle to both public handling of a firearm and leaving the area where gunshots had been heard.

Commonwealth v. Hubbard, 69 Mass. App. Ct. 232 (2007)

The evidence at the trial of an indictment charging unlawful possession of a firearm, which included not only the defendant’s own admission that he possessed the firearm, but also independent corroborative evidence of that possession, was sufficient to sustain a conviction that the defendant actually or constructively possessed the firearm; a required finding motion was properly denied.
At the trial of an indictment charging unlawful possession of a firearm, the judge correctly declined to give an instruction on the defense of necessity, where the defendant failed to meet the burden of demonstrating that he armed himself in response to a clear and imminent danger.

At a trial, certain questions posed by the prosecutor on redirect examination of a police officer did not amount to improper comment on the defendant’s invocation of his right to remain silent, where the questions were appropriately placed to rebut the suggestions in cross-examination that the police had failed to follow proper procedure during the interview of the defendant, or had failed to ask the defendant questions that would have led to exculpatory answers and derivative exculpatory evidence.

At a trial, any prejudice arising from the prosecutor’s reference to reasonable doubt in closing argument, which was not objected to by the defendant, was dispelled by the judge’s instructions and did not create a substantial risk of a miscarriage of justice.

This court discerned no abuse of discretion and no error arising from a trial court judge’s response to a question posed by the jury.
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